INDIVIDUAL DEBT ADJUSTMENT - CHAPTER 13

Chapter 13 of the United States Bankruptcy Code is frequently referred
to asa“wage earner” chapter, dthough it is avallable to individuas with
regular income from any source, not just wages.

BACKGROUND

Chapter 13 is designed for individuals with regular income who desire to pay their debts but are
currently unable to do so. The purpose of chapter 13 isto enablefinancidly distressed individua debtors,
under court supervisonand protection, to propose and carry out arepayment plan under which creditors
are paid over an extended period of time. Under this chapter, debtors are permitted to repay creditors,
infull or in part, in instalments over athree-year period, during which time creditors are prohibited from
darting or continuing collection efforts. A plan providing for payments over more than three years must
be “for causeg’” and may be approved by the court. In no case may a plan provide for payments over a
period longer than five years. 11 U.S.C. § 1322(d).

Anyindividud, evenif salf-employed or operating an unincorporated business, isdigiblefor chapter
13 relief aslong astheindividual's unsecured debts arelessthan $269,250 and secured debtsarelessthan
$807,750. 11 U.S.C. §109(e). A corporation or partnership may not be a chapter 13 debtor. 1d.

Anindividua cannot file under chapter 13 or any other chapter if, during the preceding 180 days,
aprior bankruptcy petition was dismissed due to the debtor's willful failure to appear before the court or
comply with orders of the court or was voluntarily dismissed after creditors sought relief from the
bankruptcy court to recover property upon which they hold liens. 11 U.S.C. § 109(g); 11 U.SC. §
362(d) and (e).

HOW CHAPTER 13WORKS

A chapter 13 case begins with the filing of a petition with the bankruptcy court serving the area
where the debtor has adomicile or resdence. Unlessthe court orders otherwise, the debtor shal filewith
the court (1) schedules of assets and ligbilities (2) a schedule of current income and expenditures, (3) a
schedule of executory contracts and unexpired leases, and (4) a statement of financia affairs. Fed. R.
Bankr. P. 1007(b). A husband and wife may file ajoint petition or individua petitions. 11 U.SC. 8§
302(a). (Officiad Bankruptcy Forms can be purchased at alegd dtationery store. They are not available
from the court).

Currently, the courts are required to charge a $155 case filing fee and a $30 miscellaneous
adminigrative fee. The fees should be paid to the clerk of the court upon filing or may, with the court's

1



permission, be paid iningtallments. 28 U.S.C. § 1930(a); Fed. R. Bankr. P. 1006(b); Bankruptcy Court
Miscellaneous Fee Schedule, Item 8. Rule 1006(b) limits to four the number of ingdlments for the filing
fee. Thefind ingtalment shal be payable not later than 120 days after filing the petition. For cause shown,
the court may extend the time of any ingtalment, provided that thelast ingtallment is paid not later than 180
days after thefiling of the petition. Fed. R. Bankr. P. 1006(b). If ajoint petitionisfiled, only onefiling fee
and one adminidretive fee are charged.

In order to complete the Officid Bankruptcy Forms which make up the petition, statement of
financid affairs, and schedules, the debtor will need to compile the following information:

1 A lig of dl creditors and the amounts and nature of their clams;
2. The source, amount, frequency and rdiability of the debtor's income;
3. A lig of dl of the debtor's property, and

4, A detaled lig of the debtor's monthly living expenses, i.e,, food, clothing, shelter, utilities,
taxes, trangportation, medicine, etc.

When a husband and wifefile ajoint petition or each spousefilesanindividud petition, the above
detailed data must be gathered for both spouses. So that financia responsbilities can be accurately
assessed when only one spousefiles, the income and expenses of the non-filing spouse should beincluded
in the debtor’ s schedules and statement of financid affairs.

Upon thefiling of the petition, an impartid trustee is appointed to administer the case. 11 U.S.C.
§1302. If the number of cases so warrant, the United States trustee may appoint a standing trustee to
saveindl chapter 13 casesin adigtrict. 28 U.S.C. §586(b). A primary role of the chapter 13 trustee
isto serve as dishursing agent, collecting payments from debtors and making distributionsto creditors. 11
U.S.C. §1302.

Thefiling of the petition under chapter 13 “automaticaly stays’ most collection actions againg the
debtor or the debtor’s property. 11 U.S.C. § 362. Aslong asthe “stay” isin effect, creditors cannot
initiateor continue any lawsuits, wagegarnishment, or even telephone callsdemanding payments. Creditors
receive notice of the filing of the petition from the clerk or the trustee. Further, chapter 13 contains a
gpecia automatic stay provision applicableto creditors. Specifically, after the commencement of achapter
13 case, unlessthe bankruptcy court authorizes otherwise, acreditor may not seek to collect a* consumer
debt” from any individua who is liable with the debtor. 11 U.S.C. 8 1301. Consumer debts are those
incurred for consumer, as opposed to business, needs.

By virtue of the autométic stay, an individua debtor faced with a threatening foreclosure of the
mortgege on his or her principa residence can prevent an immediate foreclosure by filing a chapter 13
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petition. Chapter 13 then affords the debtor aright to cure defaults on long-term home mortgage debts by
bringing the payments current over areasonable period of time. The debtor is permitted to cure adefault
withrespect to alien on the debtor’ s principa residence up until the completion of aforeclosure sale under
statelaw. 11 U.S.C. § 1322(c).

The debtor must file a plan of repayment with the petition or within fifteen days theresfter, unless
extended by the court for cause. Fed. R. Bankr. P. 3015. The chapter 13 plan must provide for the full
payment of dl clams entitled to priority under section507* (unless the holder of aparticular claim agrees
to different trestment of the claim); if the plan classfies clams, provide the same trestment for each clam
within each class, and provide for the submission of such portion of the debtor’s future income to the
supervison of the trustee asis necessary for the execution of the plan. 11 U.S.C. § 1322. Other plan
provisons arepermissve. 1d. Plans, which must be gpproved by the court, provide for payments of fixed
amounts to the trustee on aregular basis, typicaly biweekly or monthly. The trustee then distributes the
funds to creditors according to the terms of the plan, which may offer creditors less than full payment on
their dams. If the trustee or a creditor with an unsecured clain? objects to confirmation of the plan, the
debtor isobligated to pay the amount of the claim or commit to the proposed plan dl projected “ disposable
income’ during the period in which the plan isin effect. 11 U.S.C. § 1325(b). Disposable income is
defined as income not reasonably necessary for the maintenance or support of the debtor or dependents.
If the debtor operates a business, disposable income is defined as excluding those amounts which are
necessary for the payment of ordinary operating expenses. 11 U.S.C. 8 1325(b)(2)(A) and (B).

A medting of creditorsis held in every case, during which the debtor is examined under oath. It
is usually held 20 to 50 days after the petition is filed. If the United States trustee or bankruptcy
adminigrator® designates a place for the meeting which is not regularly staffed by the United Statestrustee
or bankruptcy adminigtrator, the meeting may be held no morethan 60 days after the order for relief. Fed.
R. Bankr. P. 2003(a). The debtor must attend the meeting, at which creditors may appear and ask
questions regarding the debtor's financid affairs and the proposed terms of the plan. 11 U.S.C. § 343.
If a husband and wife have filed ajoint petition, they both must attend the creditors meeting. Thetrustee
will also attend the meeting and question the debtor on the same matters. In order to preserve their
independent judgement, bankruptcy judges are prohibited from attending. 11 U.S.C. 8§ 341(c). If there
are problems with the plan, they are typically resolved during or shortly after the creditors mesetings.
Gengdly, problemsmay be avoided if the petition and plan are complete and accurate and the trustee has
been consulted prior to the meseting.

Inachapter 13 case, unsecured creditorswho have clams againgt the debtor must filetheir claims
withthe court within 90 days after thefirst date set for the meeting of creditors. Fed. R. Bankr. P. 3002(c).
A governmentd unit, however, may file aproof of claim until the expiration of 180 days from the date the
caseisfiled. 11 U.S.C. § 502(b)(9).

After themeeting of creditorsisconcluded, the bankruptcy judge must determine at aconfirmation
hearing whether the plan is feasible and meets the standards for confirmation set forth in the Bankruptcy
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Code. 11 U.S.C. 88 1324 and 1325. Creditors, who will receive 25 days notice of the hearing, may
object to confirmation. While a variety of objections may be made, the most frequent ones are that
payments offered under the plan arelessthan creditorswould receiveif the debtor's assetswereliquidated
or that the debtor's plan does not commit dl of the debtor’ s projected disposable income for the three-
year period of the plan.

Withinthirty daysafter thefiling of theplan, evenif the plan has not yet been gpproved by the court,
the debtor must start making paymentsto the trustee. 11 U.S.C. 8 1326(a)(1). If the planis confirmed
by the bankruptcy judge, the chapter 13 trustee commences digtribution of the funds received in
accordance with the plan “as soon as practicable” 11 U.S.C. 8 1326(a)(2). If the planisnot confirmed,
the debtor has aright to fileamodified plan. 11 U.S.C. § 1323. The debtor aso hastheright to convert
the case to a liquidation case under chapter 7. 11 U.S.C. 8 1307. If the plan or modified plan is not
confirmed and the case is dismissed, the court may authorize the trustee to retain a specified amount for
costs, but all other funds paid to the trustee are returned to the debtor. 11 U.S.C. § 1326(a)(2).

Onoccasion, changed circumstanceswill affect adebtor'sability to make plan payments, acreditor
may object or threaten to object to a plan, or a debtor may inadvertently have failed to list dl creditors.
In such ingtances, the plan may be modified either before or after confirmation. 11 U.S.C. 88 1323 and
1329. Modification after confirmationisnot limited to an initiative by the debtor, but may be at the request
of the trustee or an unsecured creditor. 11 U.S.C. § 1329(a).

MAKING THE PLAN WORK

The provisions of a confirmed plan are binding on the debtor and each creditor. 11 U.S.C. 8
1327. Once the court confirms the plan, it is the responghbility of the debtor to make the plan succeed.
The debtor must make regular payments to the trustee, which will require adjusment to living on a fixed
budget for a prolonged period. Alternatively, the debtor’s employer can withhold the amount of the
payment from the debtor’s paycheck and transmit it to the chapter 13 trustee. Furthermore, while
confirmationof the plan entitlesthe debtor to retain property aslong as payments are made, the debtor may
not incur any significant new credit obligationswithout consulting the trustee, as such credit obligations may
have an impact upon the execution of the plan. 11 U.S.C. 88 1305(c), 1322(a)(1) & 1327.

A debtor may consent to the deduction of the plan payments from the debtor's paycheck.
Experience has shown that this practice increases the likelihood that payments will be made on time and
that the plan will be completed. In any event, falure to make the payments in accordance with the
confirmed plan may result in dismissal of the case or its conversion to a liquidation case under chapter 7
of the Bankruptcy Code. 11 U.S.C. 8 1307(c).

THE CHAPTER 13 DISCHARGE
The bankruptcy law regarding the scope of the chapter 13 dischargeis complex and has recently
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undergone maor changes. Therefore, debtors should consult competent legd counsd prior to filing
regarding the scope of the chapter 13 discharge.

The chapter 13 debtor is entitled to a discharge upon successful completion of al payments under
the chapter 13 plan. 11 U.S.C. 8 1328(a). The discharge has the effect of releasing the debtor from al
debts provided for by the plan or disallowed (under section 502), with limited exceptions. Those creditors
who were provided for in full or in part under the chapter 13 plan may no longer initiate or continue any
legal or other action againgt the debtor to collect the discharged obligations,

Inreturn for the willingness of the chapter 13 debtor to undergo the discipline of arepayment plan
for threeto five years, abroader discharge is available under chapter 13 than in a chapter 7 case. Asa
generd rule, the debtor is discharged from al debts provided for by the plan or disallowed, except certain
long term obligations (such as a home mortgage), debts for aimony or child support, debts for most
government funded or guaranteed educationd loans or benefit overpayments, debts arising from death or
personal injury caused by driving whileintoxicated or under theinfluence of drugs, and debtsfor restitution
or acrimind fine induded in a sentence on the debtor’ s conviction of acrime. 11 U.S.C. §1328(a). To
the extent that these types of debts are not fully paid pursuant to the chapter 13 plan, the debtor will il
be responsible for these debts after the bankruptcy case has concluded.

CHAPTER 13 HARDSHIP DISCHARGE

After confirmation of a plan, there are limited circumstances under which the debtor may request
the court to grant a"hardship discharge" even though the debtor hasfailed to complete plan payments. 11
U.S.C. §1328(b). Generdly, such adischargeisavailable only to adebtor whosefailure to complete plan
payments is due to circumstances beyond the debtor's control and through no fault of the debtor, after
creditors have received at least as much as they would have received in a chapter 7 liquidation case and
whenmodification of the planisnot possble. Injury or ilinessthat precludes employment sufficient to fund
even a modified plan may serve as the bads for a hardship discharge. The hardship discharge is more
limited than the discharge described above and does not apply to any debts that are nondischargeable in
achapter 7 case. 11 U.S.C. §523.

NOTES

1. Section 507 sets forth nine categories of unsecured claims which Congress has, for public policy
reasons, given priority of distribution over other unsecured claims.

2. Unsecured debts generaly may be defined asthose for which the extension of credit was based purely
upon an evauation by the creditor of the debtor’ s ability to pay. In contrast, secured debts are thosefor
which the extension of credit was based upon not only the creditor’ s evaluation of the debtor’s ability to
pay, but upon the creditor’ s right to seize pledged property on defaullt.

3. Bankruptcy Adminigrators, rather than U. S. Trustees, serve in the judicid didricts in the states of
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Alabama and North Carolina.



